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EMPLOYEE HANDBOOKS



OVERVIEW
Does your handbook:

1. Comply with the law?

2. Describe your company’s culture and tell the company story?

3. Outline the rules of the road for behavior?

4. Communicate goals, roles, and responsibilities?

5. Give employees the information they need about the company to 
handle situations that arise?

6. Outline consequences for not following the company procedures?

Get handouts on your Goto Webinar “Handouts” panel.

Presenter Notes
Presentation Notes
LTK



WHY HAVE AN EMPLOYEE 
HANDBOOK?
Reason #1: Compliance

•In many cases, the law requires certain policies
•Communicates company policies and 
procedures

•Contributes to uniform and consistent 
application/enforcement of policies

Reason #2: Employer protection
•Reduces claims of improper employer conduct
•Mitigates risk of employee lawsuits



WHY HAVE AN EMPLOYEE 
HANDBOOK?
Reason #3: Helps define your culture and 
communicates what is important to employer

•Employee road map for understanding company 
values and expectations

•Cultural cues for employee behavior
•Sets clear expectations and requirements

Reason #4: Gives employees clear rules
Reason #5: Important tool for winning the war for 
talent

Get handouts on your Goto Webinar “Handouts” panel.





AT-WILL EMPLOYEES
At-will Statements

• No representative of the Company has authority to enter 
into any agreement contrary to the foregoing employment 
at-will relationship.

• No manager, supervisor or employee has any authority to 
enter into an agreement for a specified period of time.

Presenter Notes
Presentation Notes
JFD



NON-SOLICITATION/NON-
DISTRIBUTION POLICIES

Unlawful
ABC Company prohibits the distribution of literature during 
work hours in working areas and solicitation of employees 
during work hours, including by electronic methods. 
Solicitation or distribution of any kind by non-employees on 
Company premises or through Company networks is 
prohibited at all times.

More lawful
ABC Company prohibits the distribution of literature during 
working time and in work areas and solicitation of employees 
during work time, including by electronic methods. Solicitation 
or distribution of any kind by non-employees on Company 
premises or through Company networks is prohibited at all 
times. Get handouts on your Goto Webinar “Handouts” panel.



SOCIAL MEDIA POLICIES
Unlawful

ABC Company prohibits harassment, threats or disparagement of fellow 
professionals, employees, clients, competitors or anyone else on social media. 
Do not make personal insults, malign, defame or disparage or use obscenities or 
engage in any conduct that would be unacceptable in a professional environment.

More lawful
ABC Company policy requires employees to be thoughtful in all communications 
and dealings with others, including email and social media. Never harass, 
threaten, libel or defame fellow professionals, employees, clients, competitors, or 
anyone else. Nothing in this policy is intended to prevent employees from 
engaging in concerted activity protected by law.



EMAIL POLICIES
Unlawful

ABC Company prohibits employees from using the corporate email system for non work-related 
purposes.

More lawful
ABC Company policy prohibits the use of the corporate email system by non-employees for any 
purpose, or by employees who do not use the corporate email system to do their jobs. Employees 
who use the corporate email system to do their jobs may only use the system for non work-related 
purposes during their non-working time and must refrain from attaching large data files or 
audio/video segments. Such employees are reminded that non-business use of the corporate 
email system is not private and is subject to monitoring in the same way as business email.

Get handouts on your Goto Webinar “Handouts” panel.



CONFIDENTIALITY  & EEO NON-
HARASSMENT/DISCRIMINATION/AN
TI-RETALIATION POLICIES

They must
Comply with HIPAA

They Should 
 Contain all local, state, and federal protected 

characteristics (sexual orientation, gender identity, PWFA)
 Multiple reporting avenues 

 Reasonable Accommodation (Religious, Medical, 
Pregnancy, Lactation)

Get handouts on your Goto Webinar “Handouts” panel.



OTHER IMPORTANT HANDBOOK ISSUES

 SUPERVISOR TRAINING 
 ACKNOWLEDGEMENTS 
 MAINTAIN HISTORIC COPIES



EEOC 
STRATEGIC 

ENFORCEMENT 
PLAN

Six priorities for 2024-2028

1. Hiring Practices – barriers in recruitment & hiring 
(such as job advertisements that exclude or 
discourage applicants in protected categories)

2. Protecting “Vulnerable Workers” 

3.     Emerging Issues (historical prejudice, hate speech 
(esp against religious minorities), and gender identity 
and sex orientation 

Presenter Notes
Presentation Notes
The EEOC defines "vulnerable workers" as immigrant/migrant workers, and workers on temporary visas; workers with developmental or intellectual disabilities, or with mental illnesses; workers with records of arrest or conviction; "LGBTQI+ individuals"; temps; older workers; workers in low-wage jobs including teenagers; "survivors of gender-based violence"; Native Americans/Alaska Natives; and individuals who aren't proficient in the English language."Qualification standards and inflexible policies or practices that discriminate against individuals with disabilities." No surprise here.Pregnancy and related conditions, now that the Pregnant Workers Fairness Act is in effect. (But also old-fashioned pregnancy discrimination, which violates Title VII, and discrimination based on pregnancy-related conditions that rise to the level of being disabilities, which violates the Americans with Disabilities Act.) No surprise here, either."Addressing discrimination influenced by or arising as backlash in response to local, national, or global events, including discriminatory bias arising as a result of recurring historical prejudices." The EEOC provides a few examples: "Discrimination, bias, and hate directed against religious minorities (including antisemitism and Islamophobia), racial or ethnic groups, and LGBTQI+ individuals . . .."Discrimination associated with COVID-19, "including long COVID." (I'm still waiting for the first phone call from a client about an employee with long COVID.)



Identified six priorities for 2024-2028

4. Equal pay
5.    Preserving Access to the Legal System
6.    Systemic harassment

EEOC Strategic Enforcement Plan

Presenter Notes
Presentation Notes
EEOC says that it is going to focus on employer policies, including "pay secrecy policies, discouraging or prohibiting workers from asking about pay or sharing their pay with coworkers," and considering salary history in determining pay. Consideration of salary history has been outlawed in a number of states, but I believe this may be the first time that the EEOC has taken the position that use of salary history information violates the federal anti-discrimination laws. Also, the EEOC will be looking at employers who take into consideration the applicant's pay expectations. the EEOC says it will be scrutinizing "overly broad waivers, releases, non-disclosure agreements, or non-disparagement agreements," and certain mandatory arbitration provisions, in addition to garden-variety retaliation and record keeping violationsThe EEOC doesn't define "systemic harassment" very well, but it seems to be referring to "a widespread pattern or practice of harassment." As opposed to a single supervisor hitting on an employee he has the hots for. But individual claims could also qualify as "systemic" if they fall within the pattern or practice. And, of course, systemic harassment could include harassment based not only on sex, but also on race, national origin, religion, sexual orientation, gender identity, age, disability, pregnancy "and related conditions," and genetic information.



EEOC 
STATISTICS  
FY - 2023

Total Money Recovered - $665 million 
(about $30m over 2022)

143 lawsuits in 2023

81,055 charges of discrimination (10+ % 
increase)  

Democrat majority on commission 

Increased funding



EEOC GUIDANCE ON HARASSMENT 
(APRIL 29, 2024)
Workplace harassment
How to prove harassment
What is a “hostile” work environment
Employer liability  

Presenter Notes
Presentation Notes




EEOC GUIDANCE ON “CLASSIC” 
HARASSMENT
Employer liability
Coercing employee to harass a co-worker
Liability for conduct outside of work 
Non-employee harasser 
Automatic Liability 
 “Proxy” or “alter ego” harassment
 Supervisor/management & tangible action 
Employer knowledge

Presenter Notes
Presentation Notes
What if a supervisor coerces an employee into harassing a co-worker, then the company could be liable both for the harassment of the co-worker and the employee who was coerced?That an employer can be liable for harassment that occurs entirely outside the workplace?That if the harasser is high-placed enough to be considered a "proxy" or "alter ego" for the employer, then the employer is automatically liable for the harassment?That if the harasser is a supervisor (or higher up) and if the harassment results in a "tangible employment action" to the victim, then the employer is automatically liable for the harassment?And that a "tangible employment action" can include doing a favor for an employee after he or she "submits to sexual demands"?That employers can be liable for harassment even if the harasser is not an employee of the company -- such as an independent contractor, a customer or client, a student, or "hospital patients and nursing home residents"?That the employer "knows" about harassment (and is legally obligated to act on it) as soon as anyone at the supervisory level knows about it? And sometimes it doesn't even have to be a supervisor?



Gender Identity and Sexual Orientation

“Repeated and intentional” misnaming or misgendering, as 
well as preferred pronoun usage

Refusing to let a transgender employee use restroom 
corresponding with gender identity

Mistreating an employee for having an abortion (or not 
having one)

May be religious accommodation issue but not yet

Presenter Notes
Presentation Notes
EEOC is taking a “wait and see” approach to religious accommodation issue- would likely impact the first bullet point most- would be “religious objection to using preferred names or pronouns



EEOC GUIDANCE ON HARASSMENT

Sex-based: includes pregnancy and pregnancy/childbirth related 
conditions (lactation, contraception, abortion, sexual orientation, 
gender identity)

Based on a mistaken belief: assuming someone belongs to a certain 
protected group, such as a French employee being harassed because 
the co-worker thinks they are Russian

Presenter Notes
Presentation Notes
The Guidance also has a helpful checklist of items that should be part of any employer's harassment policy. The following is quoted from the Guidance with minor edits:Definitions of prohibited conduct.Written in a way that can be understood by employees. And this should take into account employees with literacy issues, or who are not fluent in English.A requirement that anyone in a supervisory role or above report harassment when they are aware of it.Multiple ways of making complaints, so that a victim is not forced to "report" the harassment to the alleged harasser."Accessible points of contact" for complaints, and their contact information.An explanation of the employer's harassment complaint process, including confidentiality and no-retaliation.The Guidance says that "at a minimum" harassment training should include the following:An explanation of the complaint process, including confidentiality and no-retaliation, and -- if applicable -- alternative dispute resolution processes.Examples of prohibited and "borderline" conduct.Information about employee rights. (The EEOC does not say that the training should tell employees that they have the right to go to the EEOC, but I do include that when I conduct training.)Information for supervisors and managers on "how to prevent, identify, stop, report, and correct harassment.“Generally, an employee who is being subjected to harassment at work needs to report the harassment through the employer's complaint process. But there are exceptions. For example,The people designated to receive complaints are not accessible.Following the process would require the victim to complain to someone who is buddies with the harasser.Previous complaining employees got no action, or were retaliated against for complaining.The employer knew or should have known about the harassment already.A victim may have acted reasonably if, instead of reporting the harassment through the company process, the victim files a grievance with the union; or, if the victim is a temporary worker, reports the harassment to the temp agency rather than the employer.Overall, the corrective action taken (assuming the allegations are substantiated, of course) "should be designed to stop the harassment and prevent it from continuing." Can't argue with that. Here are a few more specifics:The corrective action should be proportional to the offense.Members of management should be held to a higher standard than regular employees. Upper management should be held to a higher standard than line supervisors or middle managers.Corrective action should include monitoring to determine whether the harassment has stopped. The corrective action should not have an adverse effect on the employee who made the (substantiated) complaint



EEOC GUIDANCE ON HARASSMENT

 Transgender employees

 Religious expression & accommodations
 “Consent”
 “Preaching”

 Pregnancy accommodations   

Presenter Notes
Presentation Notes
Transgendered - EEOC is taking the position that refusal to allow a transgender employee to use the restroom associated with the employee's gender identity is a form of unlawful harassment. I don't know whether the courts will agree, and the majority opinion in Bostock specifically said that it was not addressing the bathroom or similar issues.Not surprisingly, the EEOC is also taking the position that using a transgender or nonbinary employee's "dead name" or pronouns associated with the employee's biological sex is a form of unlawful harassment, if it is done on purpose and frequently. The Guidance does not indicate the EEOC's position on use of dead names or pronouns when the "dead-namer" has a sincerely held religious belief that one's biological sex cannot change.Religious expression Not surprisingly, the EEOC is also taking the position that using a transgender or nonbinary employee's "dead name" or pronouns associated with the employee's biological sex is a form of unlawful harassment, if it is done on purpose and frequently. The Guidance does not indicate the EEOC's position on use of dead names or pronouns when the "dead-namer" has a sincerely held religious belief that one's biological sex cannot change."retro" religious harassment issues, the EEOC Guidance makes the obvious point that employees should not be harassed about their religious beliefs (or lack thereof). And the Guidance also notes that it is all right for religious employees to discuss their beliefs with co-workers, as long as those discussions are consensual. On the other hand, if a religious employee engages in unwanted "preaching," tells co-workers that they will go to Hell, or continues talking about religious beliefs after co-workers have said they're not interested, then that could be (or become) unlawful religious harassment



ADDITIONAL GUIDANCE FROM EEOC ON 
HARASSMENT
“Associational discrimination” (for example, harassing a white employee because 
she is married to a Black man)

“Intersectional Harassment” (example: harassing Black women but not Black men)

“Intraclass harassment” (harassment where the perpetrator and the victim are in 
the same protected category) 
 Employee in her 50s harassing a 65-year-old because of the latter’s age;
 A woman harassing female co-workers about their child-bearing choices. 



EEOC GUIDANCE ON HARASSMENT

What else is covered in Regs:
Effective (and updated) policies 
Effective (and updated) training 
Justification for not reporting harassment
Alternatives to the employer’s process
Proper corrective action 

Presenter Notes
Presentation Notes
Policies:Definitions of prohibited conduct.Understandable to employees, including employees with literacy issues or who are not fluent in English.Requirement that anyone in a supervisory role or above report harassment when they are aware.Multiple ways of making complaints; victim not forced to "report" the harassment to the alleged harasser."Accessible points of contact" for complaints, and their contact information.An explanation of the employer's harassment complaint process, including confidentiality and no-retaliation.Must go through employer's complaint process. Exceptions:The people designated to receive complaints are not accessible.Following the process would require the victim to complain to someone who is buddies with the harasser.Previous complaining employees got no action or were retaliated against for complaining.The employer knew or should have known about the harassment already.Training“At a minimum" harassment training should include the following:An explanation of the complaint process, including confidentiality and no-retaliation.Examples of prohibited and "borderline" conduct.Information about employee rights. Separate Management TrainingAll of the above, plus:Information for supervisors and managers on "how to prevent, identify, stop, report, and correct harassment.“Information on where, when, and how they must report a report



CHEVRON V. NATURAL RESOURCES DEFENSE 
COUNCIL
Chevron Holding:  
Courts should defer to an agency’s reasonable 
interpretation of ambiguous statutes

Cited in more than 15,000 judicial opinions. 
Courts rely on it reflexively.

• Justice Kavanaugh - “ushers in shocks to the system every four or eight years when a new 
administration comes in” and implements “massive change” in areas like securities law, 
communications law, and environmental law.

Presenter Notes
Presentation Notes
Much of modern labor and employment law stems from administrative interpretations. Labor law is especially heavy with them: for almost one hundred years, the NLRB has built on the NLRA’s often-sparse language with its own rules and doctrines. Those doctrines have typically been given Chevron-style deference. But if Chevron is overturned, courts might be less willing to defer—and more willing to question longstanding rules.The same could be said for wage-and-hour law. The DOL’s Wage and Hour Division enjoys Chevron deference on several important questions, including how to define the FLSA’s white-collar exemptions. But if Chevron is abolished, courts might be more willing to define those exemptions for themselves. In fact, Justice Brett Kavanaugh has already suggested that he’d be willing to reconsider some of the Division’s interpretations. Chevron’s demise might also make agencies rethink the kinds of regulations they issue in the first place. If agencies know that courts will review their regulations without deference, they may hew more closely to the underlying statute. Instead of stretching old statutes to fit new policies, they may adopt more modest, incremental interpretations. That approach would lead to less “gap filling” by regulation. But it might also reduce litigation over borderline rules. And it might even spur Congress to fill the gaps itself by passing more laws.



WAGE & HOUR

AREA LIKELY AFFECTING YOU NOW…AND IN THE FUTURE



Legal Updates

A. New DOL Overtime 
Rules

B. Minimum wage
C. DOL’s Independent 

Contractor Rule
D. FTC Noncompete Ban



DOL 
Overtime 
Rule

Went into effect on July 1, 2024 
(ongoing litigation)

• Up to $43,888 annually ($844/week)
• Previously $35,568 ($684/week)

Increase Exempt employee salary 
minimum

January 1, 2025: Up to $58,686 
annually ($1,128/week)

Updates every three years



Exempt Employees

Requirements:
Paid a salary;
Salary not less than minimum threshold amounts; and
Employee primarily performs executive, 
administrative or professional duties.

Highly Compensated Employees:
Makes $132,964/year; up to $151,164/year as of Jan. 
1



Overtime
Non-Exempt Employees entitled to overtime:
Work over 40 hours in a workweek (FLSA)
States may have additional regulations

Overtime rate = 1.5 times regular rate
Regular rate often not the same as hourly rate

Items included in regular rate:
 Commissions; piece workers; noncash; some bonuses



Minimum Wage
FLSA requires minimum wage of at least $7.25/hour

Many states and municipalities impose higher rates

In 2024, more than 20 states have increased minimum wage

Growing trend to increase to $15/hour (currently 8 states)
Three more states to increase to $15/hour as of Jan. 1, 2025
Three additional states to increase to $15/hour in 2026



U.S. DEPARTMENT OF LABOR

Overtime was 5X costlier 
than the other FLSA 

violations combined in FY 
2023

Overall, the DOL’s Wage 
and Hour Division collected 
a total of $156,152,548 in 

back wages for FLSA 
violations last fiscal year:

$130,686,461 in back 
wages for overtime 

violations

$20,866,247 in back 
wages for minimum wage 

violations

$4,429,962 in back wages 
for tip-related violations, 

and
$169,878 in back wages 
for retaliation violations



DOL’S INDEPENDENT 
CONTRACTOR RULE

Went into effect on March 11, 2024
Rescinds 2021 rule
Restores the multifactor, totality-of-the-circumstances analysis
Ensures that all economic realities test (ERT) factors are analyzed 
equally without assigning a predetermined weight to a particular 
factor or set of factors.

Only applies to FLSA



TOTALITY-OF-THE-CIRCUMSTANCES

• Six Factors:
• (1) the worker’s opportunity for profit or loss;
• (2) investments by the parties;
• (3) the work relationship’s permanency; 
• (4) the nature and degree of control over the work;
• (5) whether the work is an integral part of the 

employer’s business; and
• (6) the worker’s skill and initiative.

• No factor given predetermined weight over the other



ECONOMIC DEPENDENCE

• “[E]conomic dependence is the ultimate inquiry for 
determining whether a worker is an independent 
contractor or an employee.” 

• Independent contractors who perform substantially all 
of their work for one business are likely to be 
economically dependent on that business, and thus 
likely to be misclassified employees. 



FTC’S NONCOMPETE BAN

• May 7, 2024 – FTC published a Final Rule prohibiting employers 
from entering into or enforcing noncompete clauses with most 
employees.

• Effective Date:  N/A – IMPLEMENATION SET ASIDE ON A 
NATIONWIDE BASIS VIA FEDERAL COURT IN AUGUST 2024

• So great…nothing to worry about in regard to Non-Competes, 
right?



NLRB ON NON-COMPETE AGREEMENTS

NLRB General Counsel: restrictive covenants 
unlawfully interfere with employees’ right to 
engage in protected concerted activity
Has recognized that there may be “special 
circumstances” that permit restrictions; has implied 
that non-competes with supervisors could violate 
the NLRA
NLRB could issue a ruling in the near future that 
broadly bans most non-competes (and non-solicits)



PAY EQUITY 



LET’S TALK ABOUT PAY…BABY….

Don't be coy, avoid, or make void  the 
topic
Cause that ain't gonna stop it
Now we talk about pay behind closed 
doors
It’s no longer, anything goes
Let's tell it like it is, and how it could be
How it was, and of course, how it should 
be
Those who think it's inequitable have a 
choice
Pick up their bag and turn their laptop off

Let's talk about pay, baby
Let's talk about employees
Let's talk about all the good things
And the bad things that may be
Let's talk about pay
Let's talk about pay
Let’s talk about pay
Let’s talk about pay

Let's talk about pay for now
To those remote or in the office
It keeps coming up somehow



WHY IS PAY EQUITY IMPORTANT?
Prevent discrimination lawsuits

Comply with equal pay 
regulations

Improve productivity and 
morale

•Reduce workplace turnover

•Attract talented new 
employees



IMPLEMENT AND IMPROVE 
PAY EQUITY
Document strategies

Update (create) job descriptions

Communicate goals

Adjust recruitment tactics

Conduct an analysis

Address any wage gaps



PAY EQUITY ANALYSIS
Lay the groundwork
Historical perspective is important
Collect workforce data
Group similar jobs
Review findings
Correct wage gaps



SMALL INITIAL GAP 
CAN LEAD TO LARGE 

DISPARITIES



COMMON PITFALLS
- Failure to protect privilege

- Conducting the analysis, but not ready to address the issues

- Not addressing poor quality of data

- Underestimating time needed to address data issues

- Underestimating time needed to research areas that “pop”

- Model does not equate to reality

- Not refreshing the analysis on a routine basis



SOME STATES 
REQUIRE PAY 
REPORTING, BUT 
ONLY CA, IL, 
AND SOON TO 
BE MA SO NO 
WORRIES, 
RIGHT?

According to its July 5 regulatory 
agenda, the Equal Employment 
Opportunity Commission (EEOC) 
is seeking to revive Component 2 
pay data collection as part of your 
annual EEO-1 submission.



100 OR MORE EMPLOYEES?? BEWARE 2025

Revival Expected: There have been lots of 
rumors about a revived EEO-1 Component 2 
requirement since President Biden first took 
office – but the recent regulatory agenda 
announcement is the first official step we’ve 
seen. The EEOC said it expects to issue a 
proposed rule in January 2025.



HOT TAKES & 
QUICK HITS



PREGNANCY (EFF. JUNE 27, 2023)

Pregnancy Workers Fairness Act (“PWFA”)
Requires reasonable accommodations to known 
limitations for employees & applicants
Pregnancy;
Childbirth; or
Related medical conditions



PREGNANCY ACCOMMODATIONS 

PWFA Requirements
Must discuss accommodations with individual
May not deny job/opportunities based upon accommodation need(s)
Cannot require leave if other accommodations available
No Retaliation

Presenter Notes
Presentation Notes
Require an employee to accept an accommodation without a discussion about the accommodation between the worker and the employer;Deny a job or other employment opportunities to a qualified employee or applicant based on the person's need for a reasonable accommodation;Require an employee to take leave if another reasonable accommodation can be provided that would let the employee keep working;



PREGNANCY ACCOMMODATIONS

PWFA Guidance Issued on April 19, 2024
Not required to be “substantially limited”
Pre-pregnancy application  
Known limitations 
Qualified employee 

Presenter Notes
Presentation Notes
Employers with 15 or more employeesIn contrast with the ADA, the PWFA does not require that an employee be “substantially limited” and does not require that the condition be relatively long term in nature. Instead, the PWFA is intended to address the limitations that arise during pregnancy, including morning sickness, lifting requirements, postpartum depression, and other conditions that may go away in a relatively short time.[M]iscarriage, stillbirth, or abortion; infertility; fertility treatment; ectopic pregnancy; preterm labor; pelvic prolapse; nerve injuries; cesarean or perineal wound infection; maternal cardiometabolic disease; gestational diabetes; preeclampsia; HELLP (hemolysis, elevated liver enzymes and low platelets) syndrome; hyperemesis gravidarum; anemia; endometriosis; sciatica; lumbar lordosis; carpal tunnel syndrome; chronic migraines; dehydration; hemorrhoids; nausea or vomiting; edema of the legs, ankles, feet, or fingers; high blood pressure; infection; antenatal (during pregnancy) anxiety, depression, or psychosis; postpartum depression, anxiety, or psychosis; frequent urination; incontinence; loss of balance; vision changes; varicose veins; changes in hormone levels; vaginal bleeding; menstrual cycles; use of birth control; and lactation and conditions related to lactation employers will receive informal, word-of-mouth requests for pregnancy accommodation. In many cases, the employer will not need a doctor’s note. Employers would not be allowed to require that accommodation requests be made in writing or by filling out a form.Under the PWFA, a pregnant employee is “qualified” if she can perform the essential functions of her job with or without a reasonable accommodation, OR if she is temporarily unable to perform an essential function of her job but will be able to do so again “in the near future.” The EEOC proposes to use 40 weeks as “the near future,” meaning that if the mother can perform her essential job functions within 40 weeks of the time that the function is suspended, she is “qualified.” The 40 weeks is based on the duration of a normal, full-term pregnancy. However, the EEOC has asked for comments as to whether it should expand this period to a full year.



PREGNANCY ACCOMMODATIONS 
(EXAMPLES) 
•Additional, longer, or more flexible breaks to drink water, eat, rest, or use 
the restroom;

•Changing food or drink policies to allow for a water bottle or food;

•Changing equipment, devices, or workstations, such as providing a stool to 
sit on, or a way to do work while standing;

•Changing a uniform or dress code or providing safety equipment that fits;

•Changing a work schedule, such as having shorter hours, part-time work, 
or a later start time;

Presenter Notes
Presentation Notes
same as under the ADA. required to consider letting employees with pregnancy-related limitations participate in a pre-existing light duty program, even if that program is normally available only to employees who are injured on the job.Letting the individual have extra breaks for eating and drinking.Under the PWFA (the statute), it is unlawful for an employer to require an employee to accept a reasonable accommodation without first going through the interactive process.An employer can request documentation, but it is more limited in that regard than under the ADA. It would be all right for the employer to request documentation to confirm the employee’s condition, that the condition is pregnancy-related, and that work-related adjustments need to be made. The request can be made to an appropriate health care provider, but the employer would not be able to send the employee to a health care provider of the employer’s choice.The proposed regulations warn employers that making requests for documentation that are not “reasonable” can violate the PWFA. “Unreasonable” requests for documentation would include the following:Requests made even though the employee’s condition and need for accommodation are obvious.Requests made even though the employee has already provided adequate documentation.Requests for documentation when the employee has asked for an accommodation that the EEOC has included in its “predictive assessments” category.Any request for documentation when the employee needs lactation accommodation.Nor surprisingly, it is a violation of the PWFA for an employer to refuse to accommodate an applicant or employee’s known pregnancy-related limitations unless doing so would be an undue hardship. The proposed regulations also provide that an undue delay in making an accommodation would violate the law. (The EEOC recommends that, if an employer foresees a delay, it should make an “interim accommodation” pending a final decision.An employee who can’t perform the essential functions of the job because she rejected a reasonable accommodation offered by the employer after the interactive process will not be “qualified” under the PWFA.Of course, retaliation, harassment, and “coercion” (interference) are also prohibited, and this applies to all employees, not just employees with pregnancy-related conditions.



PREGNANCY ACCOMMODATIONS

Must be provided unless there is an “undue 
hardship” on the employer.

“Undue hardship” means 
significant difficulty or expense.

Case-by-case

Presenter Notes
Presentation Notes
The definition of “reasonable accommodation” under the PWFA is essentially the same as under the ADA. required to consider letting employees with pregnancy-related limitations participate in a pre-existing light duty program, even if that program is normally available only to employees who are injured on the job.Provide lactation accommodations beyond one year after the baby’s birth.Ensure that the lactation area “is in reasonable proximity to the employee’s usual work area.Ensure that the lactation area is “regularly cleaned; that it has electricity, appropriate seating, and a surface sufficient to place a breast pump; and that it is in reasonable proximity to a sink, running water, and a refrigerator for storing milk.”The proposed regulations include a list of accommodations that the EEOC says will almost always be found to be reasonable and that employers should grant without asking for documentation:Letting the individual keep handy water or another beverage throughout the workday.Providing extra bathroom breaks.Letting the individual sit or stand.Letting the individual have extra breaks for eating and drinking.Under the PWFA (the statute), it is unlawful for an employer to require an employee to accept a reasonable accommodation without first going through the interactive process.An employer can request documentation, but it is more limited in that regard than under the ADA. It would be all right for the employer to request documentation to confirm the employee’s condition, that the condition is pregnancy-related, and that work-related adjustments need to be made. The request can be made to an appropriate health care provider, but the employer would not be able to send the employee to a health care provider of the employer’s choice.The proposed regulations warn employers that making requests for documentation that are not “reasonable” can violate the PWFA. “Unreasonable” requests for documentation would include the following:Requests made even though the employee’s condition and need for accommodation are obvious.Requests made even though the employee has already provided adequate documentation.Requests for documentation when the employee has asked for an accommodation that the EEOC has included in its “predictive assessments” category.Any request for documentation when the employee needs lactation accommodation.Nor surprisingly, it is a violation of the PWFA for an employer to refuse to accommodate an applicant or employee’s known pregnancy-related limitations unless doing so would be an undue hardship. The proposed regulations also provide that an undue delay in making an accommodation would violate the law. (The EEOC recommends that, if an employer foresees a delay, it should make an “interim accommodation” pending a final decision.An employee who can’t perform the essential functions of the job because she rejected a reasonable accommodation offered by the employer after the interactive process will not be “qualified” under the PWFA.Of course, retaliation, harassment, and “coercion” (interference) are also prohibited, and this applies to all employees, not just employees with pregnancy-related conditions.Legality – State of Texas v. GarlandA federal judge in Lubbock, Texas, has permanently enjoined the federal government from enforcing the Pregnant Workers Fairness Act against the State of Texas and its agencies and divisions.Here’s where Judge Hendrix was coming from:Article I, Section 5, Clause 1 of the U.S. Constitution states as follows (referring to the two Houses of Congress):Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members, and a Majority of each shall constitute a Quorum to do Business; but a smaller Number may adjourn from day to day, and may be authorized to compel the Attendance of absent Members, in such Manner, and under such Penalties as each House may provide. According to Judge Hendrix, this is saying that a quorum consists of a majority of the members of each house. (The House of Representatives has 435 members in all, so a majority – and thus a quorum – is 218.) If the House doesn’t have a “quorum,” then they can either adjourn, or they can compel the absent members to show up so that they can “do Business.”And, according to the Judge (I’m taking his word for it because I am not a constitutional scholar), “showing up” has historically been interpreted to mean "being there in person." The Founding Fathers were not big on Zoom or Teams.



“PUMP” ACT (EFFECTIVE JUNE OF 2023)
•- DOL-based
•- ALL employers covered under the FLSA
•- Lactation Space (not restroom)- Clean, electricity, 
surface, close to sink and fridge
•- Periodic, as needed breaks
•- Non-exempt employees must be completely relieved 
of work (unpaid ok)



OSHA RECORDKEEPING REQUIREMENTS 
Restructuring Section 1904.41(a)
Effective January 1, 2024
Updates the list of “high-hazard” industries 
Creates new obligations
Establishments with 100 + in certain high-hazard industries obligated 
to report

Certain establishments with 20-249 employees are still required to 
annually submit information from their Form 300A summary each year.

Presenter Notes
Presentation Notes
While most employers are required to maintain illness and injury logs and post a summary each year at their worksites, historically only establishments with 250 or more employees and businesses in certain high-hazard industries with 20 or more employees were required annually to submit their OSHA Form 300A Summary of Work-Related Injuries and Illnesses.By restructuring Section 1904.41(a), the final rule maintains this requirement – but also adds new obligations for certain additional businesses. Here are the six key points to note about the new rule:Establishments with 100 or more employees in certain high-hazard industries (designated via a list in a new Appendix B to Subpart E of the recordkeeping standard) are now required to electronically submit additional information to OSHA each year from Forms 300 and 301 (along with their Form 300A summary). OSHA estimates that 52,092 establishments will now be required to electronically submit Form 300/301 data each year pursuant to § 1904.41(a)(2) of the final rule.OSHA explicitly noted that it intends to post the collected establishment-specific, case-specific injury and illness information online in its FOIA Library.



OSHA PENALTIES 

Text Box2023 Penalties 2024 Penalties

Other than Serious  $15,625 $16,131

Serious $15,625 $16,131

Repeat  $156,259 $161,323

Willful  $156,259 $161,323

Presenter Notes
Presentation Notes
Consistent with the 2015 Inflation Adjustment Act, which provides for the annual increase in penalties under the Occupational Safety and Health Act by the previous year’s rate of inflation, the maximum penalties for citations issued after January 15 will increase by 3.2 percent. Congress believed that increasing the penalty amounts each year was necessary to maintain a “deterrent effect.” The practical effect, however, is that if an employee incurs an amputation or an injury serious enough to require admission to a hospital, a citation alleging a Serious violation with the maximum penalty amount for that alleged violation is often issued, regardless of employee fault.  



QUICK OVERVIEW OF PRIVACY LAWS
• 14 states have adopted data protection laws

• Only California Privacy Rights Act at applies to HR data
• All other current state laws exclude data collected about 

employees, job applicants, independent contractors, 
beneficiaries and other “HR data.”

• Some states have high thresholds for 
applicability

• Likely more law will include HR data in the 
future

• NC has a cyberbreach reporting law



KRISTINE SIMS
336-721-6849
KSIMS@CONSTANGY.COM

QUESTIONS? 

THANK YOU!
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